
 

 

 

 

 

 
 

 

Law Commission review of the DoLS  

Publication of the final report and draft Bill 
 

16 March 2017 

 

Executive summary 

Thousands of vulnerable people with dementia and learning disabilities are being detained in hospitals and care homes 

without the appropriate checks, due to a law unfit for purpose according to the Law Commission. Since the landmark 

‘Cheshire West’ case in 2014, which widened the definition of who was being deprived of their liberty, local authorities 

have been under increased administrative pressures. As a result, last year 100,000 people who required the authorisation 

of their deprivation of liberty did not receive it. In a new report published on 13 March, the Commission has proposed a 

replacement for the DoLS, the Liberty Protection Safeguards, designed to ensure that vulnerable people are no longer 

denied their rights. 

  

In detail 

The DoLS are a set of protections for adults who lack the mental capacity to consent to being accommodated in a hospital 

or care home for care or treatment. They are also intended as a means to challenge any such deprivation of their liberty, 

either by the family or the patient themselves. 

 

In March 2014, the Supreme Court’s decision in P (by his Litigation Friend the Official Solicitor) Cheshire West & Chester 

Council & anor [2014] UKSC 19 significantly widened the numbers of those vulnerable people considered to be deprived of 

their liberty. As a result, health and social care services have been unable to cope with the increase in cases and added 

administrative burden. Applications for authorisation went up dramatically with figures showing that hospitals and care 

homes in England made 195,840 DoLS applications in 2015-16, more than 14 times the 13,700 in 2013-14. An 

increasing number of DoLS referrals have also been left unassessed with statutory timescales routinely breached. In 

England, of the 195,840 DoLS referrals for 2015-16, only 43% were completed in the year and of those, just 29% were 

completed within the 21 day time limit prescribed. 

 

The Department for Health responded to the situation by asking the Law Commission to review the law to ensure suitable 

protections were in place. Following public consultation, which concluded in November 2015 and in which Weightmans 

participated, the Law Commission is now recommending replacing the DoLS with a new scheme, called the Liberty 

Protection Safeguards. 

 

 



 

 

 

 

 

 

Key aspects of the new scheme 

 

The Commission’s new Liberty Protection Safeguards are based around: 

 

 enhanced rights to advocacy and periodic checks on the care or treatment arrangements for those most in need 

 greater prominence being given to issues of the person’s human rights, and of whether a deprivation of their 

liberty is necessary and proportionate, at the stage at which arrangements are being devised 

 extending protections to all care settings such as supported living and domestic settings, thus removing the need 

for costly and impractical applications to the Court of Protection 

 widening the scope to cover 16 and 17 year olds and planned moves between settings 

 cutting unnecessary duplication by taking into account previous assessments, enabling authorisations to cover 

more than one setting and allowing renewals for those with long-term conditions 

 extending who is responsible for giving authorisations from councils to the NHS if in a hospital or NHS health care 

setting 

 a simplified version of the best interests assessment which emphasises that, in all cases, arrangements must be 

necessary and proportionate before they can be authorised. 

 

Conclusions and implications 

The report, put before Parliament on the day of its publication, refers to the DoLS as an ‘administrative and bureaucratic 

nightmare’ and claims that the new system would speed up checks and enable care workers to concentrate on those most 

at risk. The report includes a draft Bill (see Appendix A at page 198 of the report) and it is claimed that the Liberty 

Protection Safeguards would cost around £236 million per year, a saving of around £10 million.  

 

Councils will appreciate the fact that the proposals acknowledge that they lacked the capacity to deal with the significant 

increase in applications following the ‘Cheshire West’ decision, whilst a spokesman for the Department for Health thanked 

the Commission for the report and said that the Government would be responding to the recommendations ‘in due 

course’. In the meantime, the current system is, according to the Commission, failing those vulnerable adults who require 

its protection while at the same time creating an administrative nightmare and a huge resourcing headache for those 

involved in the provision of care services, who will no doubt be urging the Government to act on the Commission’s plans 

sooner rather than later.  
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